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RULI NG ON THE DEFENDANTS' MOTION TO DI SM SS

The plaintiff, Karen Zavatsky, brings this action for
damages agai nst the defendants, Marcia Anderson, Ral ph Arnone,
Angel Mranda, Bette Randlette, Terri Lockavitch-Morabito,
Dor ot hea Ham | ton, Thomas Bi sch and Li nda Madi gan pursuant to 42
US C 8§ 1983 (“Section 1983"). She alleges that the defendants,
all enpl oyees of the Connecticut Departnent of Children and
Famlies (the “DCF”), interfered with her right to famly
integrity and famly association and deprived her of equal
protection of the laws in violation of the United States
Constitution and the Constitution of the state of Connecticut.
The defendants bring the within notion to dism ss pursuant to
Rul e 12(b)(6) of the Federal Rules of Ci vil Procedure, arguing
that the conplaint fails to state a cause of action upon which

the court can grant relief.



The issues presented are: 1) whether the conplaint states a
claimfor violation of the Fourteenth Amendnent right to famly
integrity based on an adult’s strong enotional relationship with
the unrel ated, non-adopted child of her partner; 2) whether the
conplaint alleges facts sufficient to state an equal protection
cl ai m where enpl oyees of a state agency adm ni stered internal
agency policies in a discrimnatory manner based on sexual
orientation; and if so, whether the state enpl oyees’ unequal
i npl enentation of those policies can be said to have viol ated
clearly established law, 3) whether the conplaint alleges facts
sufficient to state a cause of action under Section 1983 where it
fails to allege the personal involvenent of certain individua
def endants; and 4) whether the conplaint states a cause of action
under Section 1983 based on violations of the plaintiff's state
constitutional rights by agency enpl oyees.

As set forth in nore detail below, the court concludes that:
1) the conplaint fails to state a cause of action for
interference with the right to famly integrity based on the
enotional |ink between an adult and the unrel ated, non-adopted
child of that adult’s partner; 2) the conplaint states a cause of
action for deprivation of equal protection where it alleges that
state agency enpl oyees adm nistered a facially neutral policy
unequal |y as against the plaintiff, based on the plaintiff’s

sexual orientation and without a readily apparent justification;



3) the conplaint fails to state a cause of action under Section
1983 agai nst individual defendants where it fails to allege their
personal involvenent and only nanmes themin the caption of the
conplaint; and 4) the conplaint fails to state a cause of action
under Section 1983 where it bases liability on alleged violations
of the plaintiff's state constitutional rights that do not also
give rise to a constitutional violation under the United States
Consti tution.

For the follow ng reasons, the defendants’ notion to dism ss
is GRANTED in part and DENIED in part.

FACTS

Exam nati on of the conplaint and supporting papers discloses
the follow ng relevant facts:

The plaintiff, Karen Zavatsky, is a |esbian who resides with
her partner in the Town of East Haven, Connecticut. The
def endants, Marcia Anderson, Ral ph Arnone, Angel Mranda, Bette
Randl ette, Terri Lockavitch-Morabito, Dorothea Ham |ton, Thomas
Bi sch and Linda Madi gan are all enpl oyees of the DCF

On July 9, 1989, Zavatsky's partner gave birth to a son
Terrel Alston. Since his birth, Terrel has “suffered from
psychol ogi cal disturbances . . . and as a result has been placed

in treatnment progranms . . . and has been the subject of

study an/or intervention by the [DCF].”



Beginning in md-May of 1997, the DCF “had established, and
docunented in its files, the commtted rel ationship between
[ Zavat sky] and her partner[, as well as] the existence of a
famly unit anmong the two wonen and [Terrel]. The conpl aint
all eges that these facts were known to all of the defendants.”
Fromthat tinme forward, “the [DCF] continued to receive . . . and
docunent in its files proof of the continuing existence of the .

famly relationshi p anong [ Zavat sky, her partner, and
Terrel].” The individual defendants knew about this
docunent ati on.

On Novenber 26, 1997, defendants Anderson, M randa and
Bartlett submtted a petition to the Connecticut Superior Court
for Juvenile Matters. The petition alleged that Terrel was
negl ected and was “bei ng deni ed proper care and attention,
physi cal |y, educationally, enotionally or norally.” At the tine
the defendants filed this petition, Terrel was a commtted
patient at Hall-Brooke Hospital in Westport, Connecticut, a
Iicensed psychiatric facility. The conplaint alleges that in
submtting the petition to the court, defendants Anderson,

M randa and Randl ett “conceal ed and made no nention of” Zavat sky
or the famly unit conprising Zavatsky, her partner, and Terrel,
despite their know edge thereof. It further alleges that the
def endants woul d not have treated a nenber of a simlarly

situated heterosexual couple in the sane manner



Sonetinme after Novenber 26, 1997, Terrel was placed in
foster care.

Bet ween Novenber 26, 1997 and April 1998, while Terrel was
in foster care, defendants Anderson, Arnone, Mranda, Randlett,
Lockavi tch- Morabito and Ham I ton participated in the handling of
Terrel’s case. During this tinme, according to the allegations,
t hese naned defendants “refused to acknow edge the existence of
the famly unit of [Zavatsky, her partner, and Terrel] and
deprived [Zavatsky] of her right to be a part of the conferencing
and planning relating to [Terrel] and interfered with [Terrel’ s]
famlial relationship with [Zavatsky] to the detrinent of
[ Zavat sky] and her famly.”

During this sanme time, in violation of the DCF s own rul es,
def endant s Anderson, Arnone, Mranda, Randlett, Lockavitch-

Morabito and Ham | t on:

1) “failed and refused to provide [Zavatsky] and her
partner wwth a Famly Treatnent Plan despite their
requests.”

2) “failed and refused to provide [Zavatsky] and her

partner with an Individual Treatnment Plan for [Terrel]
until March 5, 1998.~

3) “failed and refused to grant [Zavatsky] a visit with
[ Terrel] until long after he was taken into custody.”
4) “refused to allow [Zavatsky] to see [Terrel]” on

Thanksgi ving or Christans in 1997.

5) “deni ed [ Zavat sky] tel ephone communi cation with
[ Terrel,]” despite repeated requests.



6) “refused to include [Zavatsky] in. . . famly
reuni fication planning.”

The conpl aint further alleges that the conduct described in
par agr aphs one through six above woul d not have taken place had
Zavat sky been a nenber of a heterosexual couple. As a result of
t he conduct of defendants Anderson, Arnone, Mranda, Randlett,
Lockavi tch- Morabito and Ham | ton, Zavatsky has suffered severe
enotional distress.

On May 9, 2000, Zavatsky commenced this action.

STANDARD

A notion to dism ss brought pursuant to Rule 12(b)(6) of the
Federal Rules of Cvil Procedure “nerely . . . assess[es] the
| egal feasibility of the conplaint, [it does] not . . . assay the
wei ght of the evidence which mght be offered in support

thereof.” Ryder Energy Distrib. Corp. V. Mrrill Lynch

Commodities, Inc., 748 F.2d 774, 779 (2d Gr. 1984). Wen ruling

on a notion to dismss, the court nust presune that the well -
pl eaded facts alleged in the conplaint are true and draw all
reasonabl e inferences fromthose facts in favor of the plaintiff.

See Sykes v. Janes, 13 F. 3d 515, 519 (2d Gr. 1993). A court may

dismss a conplaint at this stage only where “it appears beyond
doubt that the plaintiff can prove no set of facts in support of

[her] claim” Scheuer v. Rhodes, 416 U. S. 232, 236 (1974).




DI SCUSSI ON

QUALI FIED | MMUNI TY AS TO ZAVATSKY' S FEDERAL CAUSES OF ACTI ON

The defendants first argue that they are entitled to
qualified imunity because the conplaint fails to “advance a
cogni zable claim” In the alternative, they contend that even if
the conplaint states a cogni zable claimthe court should grant
themqualified imunity because the constitutional rights that
they allegedly violated were not clearly established. Zavatsky
responds that the defendants’ argunents are “irrelevant to [ her]
conpl aint since her contention is that facially neutral state
policies and regul ati ons were unequally applied to her.”

“I'Qovernment officials performng discretionary functions
generally are granted a qualified immunity and are shielded from
l[tability for civil damages insofar as their conduct does not
violate clearly established statutory or constitutional rights of

whi ch a reasonabl e person woul d have known.” W I|son v. lLayne,

526 U.S. 603, 609 (1999). The Suprene Court recently held that
courts resolving cases in which defendants raise the defense of
qualified immunity should determne first! whether the plaintiff
has all eged a deprivation of a constitutional right at all. See

id. If such a deprivation has occurred, a defendant may

! Deciding the constitutional question before addressing the
qualified imunity question prevents standards of official
conduct fromremaining uncertain. See County of Sacranento v.
Lewis, 523 U. S. 833, 840-42 n. 5 (1998).
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establish a qualified imunity defense if “(a) the defendant’s
action did not violate clearly established law, or (b) it was
obj ectively reasonable for the defendant to believe that his

action did not violate such law.” WIkinson v. Russell, 182 F.3d

89, 103 (2d GCir. 1999). In conpliance with the Suprene Court’s

mandate in Wlson v. Layne, 526 U S. 603, 609 (1999), the court

first addresses whet her Zavatsky has alleged the deprivation of
an actual constitutional right. See id.

A Has Zavat sky Alleged the Deprivation of a
Constitutional R ght?

1. The Right to Famly Integrity

The defendants argue that the conplaint does not allege a
constitutional violation. Specifically, they question whether
Zavatsky’s relationship with her partner’s child, Terrel, is of
the type protected by the right to famly integrity. Zavatsky
does not respond to this argunent.

The Second Circuit has interpreted the right to famly
integrity as falling within the privacy rights protected by the

Due Process C ause of the Fourteenth Anendnent. See Tenenbaum v.

Wllianms, 193 F. 3d 581, 600 (2d Gr. 1999); Cottlieb v. County of

Orange, 84 F.3d 511, 518 (2d CGr. 1996).2 Wen addressing

2 The defendants have noved to disniss this cause of action
based on alleged violations of Zavatsky’'s constitutional right to
famly integrity, a right that the Second G rcuit has interpreted
as arising out of the Due Process Cl ause of the Fourteenth
Amendnent. See Tenenbaumyv. WIllians, 193 F.3d 581, 600 (2d CGr
1999). Zavatsky’s conplaint, however, anbiguously asserts that:
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al | eged substantive due process violations, courts “[f]irst
exam ne the nature of the interest at stake to discern whether it
is a fundanental right within the Fourteenth Amendnent’s

protection of liberty and property.” Joyner v. Dunpson, 712 F.2d

770, 777 (2d Cr. 1983) (internal citations omtted). After

1) “the defendants interfered unlawfully wth her First Amendnent
right of famly association;” and 2) “the defendants . :
violated her right to famly integrity, which right is secured .
by the First Amendnent to the Constitution and by the
Constitution of Connecticut.” The authority cited in the
defendants’ notion, with respect to Zavatsky’'s right to famly
integrity and famly association, focuses solely on those rights
as secured by the Due Process C ause of the Fourteenth Anmendnent,
not the First Arendnent. See, e.qg., Stanley v. Illinois, 405
U S. 645, 651-52 (1972) (“The integrity of the famly unit has
found protection in the Due Process C ause of the Fourteenth
Amendnent, the Equal Protection Cl ause of the Fourteenth
Amendnent, and the Ninth Amendnent.”); Santosky v. Kraner, 455
U S 745, 753-54 (1982) (noting “[ Suprene] Court's historical
recognition that freedom of personal choice in matters of famly
life is a fundanental |iberty interest protected by the
Fourteenth Anendnent.”); Gottlieb v. County of Orange, 84 F. 3d
511, 518 (2d G r. 1996) (addressing parents’ interest in custody
of children in context of substantive due process); Cecere v.
Gty of New York, 967 F.2d 826, 829 (2d Cr. 1992)
(characterizing parent's interest in custody of child as
“constitutionally protected |iberty interest subject to due
process protection.”); Hurlman v. Rice, 927 F.2d 78-79 (2d G r.
1991) (sane); Van Enrik v. Chenung County Dep’t of Soc. Servs.
911 F.2d 863, 867 (2d Cir. 1990) (sane); Robison v. Via, 913 F. 2d
913, 921 (2d Gr. 1987) (analyzing parent's interest in custody
of child in context of procedural due process); Duchesne v.
Sugarman, 566 F.2d 817, 825 (2d G r. 1977) (relying on Due
Process Cl ause of Fourteenth Amendnent). To the extent that
Zavat sky has alleged a violation under the Fourteenth Anendnent
right to famly integrity, the court reviews the defendants’
notion as attenpting to dism ss such action. To the extent the
conplaint alleges a cause of action inplicating the First
Amendnent right to intimate/fam |y association, see Adler v.
Pat aki, 185 F.3d 35, 42 (2d Gr. 1999), the court does not
address it, as the defendants have not chall enged the conpl ai nt
on that basis.




resolving this inquiry, courts determ ne whether “the state’s
action has significantly infringed that fundanental right” and,
if so, whether the state’'s interest justifies that infringenent.
Id.

Wth respect to the first step of this analysis -- whether
the interest at stake is a fundanental right -- it is well
established that a famly has “a substantive right under the Due
Process Clause to remain together w thout the coercive

interference of the awesone power of the state.” Tenenbaum v.

Wllianms, 193 F.3d 581, 600 (2d Cr. 1999). This substantive due
process guarantee clearly extends to cover the relationship

between a parent and his or her child. See Gottlieb v. County of

Orange, 84 F.3d 511, 518 (2d Cr. 1996) (“parents have a
fundanmental, constitutionally protected liberty interest in the
custody of their children”). The Suprene Court has observed that
rel ati onshi ps outside of the parent-child bond are simlarly
deserving of constitutional protection under certain
circunstances and, in this regard, has stated that:

Qurs is by no neans a tradition limted to respect for

the bonds uniting the nmenbers of the nuclear famly.

The tradition of uncles, aunts, cousins, and especially

grandparents sharing a household along with parents and

children has roots equally venerable and equally

deserving of constitutional recognition.

More v. City of East Ceveland, 431 U S. 494, 504 (1977).

Whet her the defendants have viol ated Zavatsky’'s right to

famly integrity necessarily hinges on whether the relationship
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bet ween her and Terrel is of the type afforded protection under
this Fourteenth Anendnment substantive due process right. Making
this determ nation requires the court to undertake the difficult

task of defining the paraneters of a famly. See Woley v. Gty

of Baton Rouge, 211 F.3d 913, 920 (5th G r. 2000) (“Defining the

concept of ‘famly’ and its place in our society is no elenentary
task.”). “[T]he usual understanding of famly inplies biologica
rel ati onshi ps, and nost decisions treating the rel ati on between

parent and child have stressed this elenent.” Rodriquez v.

McLoughlin, 214 F.3d 328, 337 (2d Gr. 2000). The Second G rcuit
has recogni zed that biological and marital relationships fal
squarely within the concept of famly integrity afforded
constitutional protection. See id. (“[T]lhe liberty interest in
famly privacy, whether biological or marital, has its source
inintrinsic human rights, as they have been understood in this
Nation’s history and tradition.”). The Suprene Court has
i ndi cated that the due process guarantee enbodied in the right to

famly integrity may even extend slightly further. See Smth v.

Organi zation of Foster Famlies for EFquality & Reform 431 U.S.

816, 843 n. 49 (1977) (noting that the Court had previously used
the term“parent,” in the context of famly integrity, to include
an aunt who was also a child s “legal custodian”). This court,
however, has not uncovered any reported decisions hol ding that

the rel ati onship between an adult and the unrel ated, non-adopted

11



child of that adult’s partner is one contenplated by this
substantive due process right. The only federal decision, of
which this court is aware, dealing with such a relationship in

this context arose in the Fifth Crcuit in Wwoley v. Cty of

Bat on Rouge, 211 F.3d 913 (5th Gr. 2000).

In Wooley, the Fifth Crcuit observed that the right to
famly integrity protects only those social units that “share an
expectation of continuity justified by the presence of certain
basic elenents traditionally recognized as characteristic of the

famly.” See Woley v. Gty of Baton Rouge, 211 F.3d 913, 921

(5th Gr. 2000). The court also recognized that “famli al
expectations mght arise not only through biol ogical

rel ati onships, but also through the *intimacy of daily
association’ and the resulting enotional attachnents.” See

Woley v. Gty of Baton Rouge, 211 F. 3d 913, 922 (5th Cr. 2000).

The “enotional attachnments” between the adult and the unrel ated
child in Wol ey were beyond question. See id. For instance, the
adult: 1) was the unrelated child' s primary care giver; 2) was
present at the child s birth; 3) provided the child wth a hone,
food, clothing, and nedical insurance; and 4) watched over the

child at |east five days per week. See Woley v. Gty of Baton

Rouge, 211 F. 3d 913, 922 & n. 40. Notw thstanding these
substantial bonds, the Fifth Crcuit stated that “[a]n intimate,

loving relationship by itself . . . is not sufficient to create a

12



famlial expectation that our society and Constitution are

prepared to recognize.” Woley v. Cty of Baton Rouge, 211 F. 3d

913, 921 (5th Gr. 2000). Wiile the Wol ey court did not
definitively resolve whether the relationship at issue was
protected fromstate interference, it affirmed the district
court’s conclusion that the plaintiff had failed to allege a
violation of a clearly established constitutional right for the
purpose of the court’s qualified imunity anal ysis.

A review of the conplaint here does indeed suggest the
exi stence of a “commtted relationship between [Zavatsky] and her
partner and . . . a famly unit anong the two wonen and
[Terrel].” As alleged, however, the rel ationship between
Zavat sky and Terrel does not appear to be one previously
recogni zed by courts as triggering the right to famly integrity.
For instance, the conpl aint does not allege that Zavatsky is
biologically related to Terrel, that she is married to Terrel’s
nmot her, that she is the child s adoptive parent, that she is the
child s legal custodian, or that she is a foster parent to
Terrel. Contrary to Woley, where the Fifth Crcuit eventually
concluded that the unrelated adult failed to assert a clearly
established right to famly integrity, the conplaint here does
not i ndicate whether Zavatsky ever lived with Terrel prior to his
pl acenment in foster care; whether or how frequently she saw

Terrel before he entered foster care; or whether she supported

13



Terrel financially or enpotionally before he entered foster care.
The court recognizes that over the course of this case, Zavatsky
could potentially answer these questions in a way that would
suggest a very loving and intimate rel ati onshi p between her and
Terrel. Under the current state of the |l aw, however, even such
an intimate and commtted relationship is insufficient to trigger
the protection afforded famlies under the Fourteenth Amendnent.

See Woley v. City of Baton Rouge, 211 F.3d 913, 921 (5th G

2000) (“[a]ln intimate, loving relationship by itself . . . is not
sufficient to create a famlial expectation that our society and
Constitution are prepared to recognize.”). In light of the
above, the court concludes that the |ink between Zavatsky and
Terrel does not inplicate a fundanental right within the
Fourteenth Anendnment’s concept of liberty and property. Because
the conplaint fails to allege “the deprivation of an actual
constitutional right at all” the court need not proceed any

further with its qualified imunity analysis. WIson v. Layne,

526 U.S. 603, 609 (1999). Accordingly, the defendants’ notion to

dism ss with respect to the count of the conplaint alleging a
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violation of Zavatsky's right to famly integrity is GRANTED.?

2. Equal Protection

Next, the defendants argue that the conplaint fails to
advance an equal protection violation because it does not allege
that the defendants treated simlarly situated individuals any
differently fromthe way they treated Zavatsky. Zavatsky
responds that the defendants’ argunent m sses the mark since “her
contention is that facially neutral state policies and

regul ati ons were unequally applied to her.”*

3 The court observes that the defendants have al so noved,

pursuant to Fed. R Cv. P. 12(b)(1), to dism ss the count of the
conplaint alleging a violation of Zavatsky’s right to famly
integrity based on her |ack of standing. Because the court has
concl uded that Zavatsky has not alleged facts sufficient to state
a cause of action with regard to this constitutional right, it
chooses not to address the defendants’ standi ng argunents.

“As support for this contention, Zavatsky’'s opposition cites
the Supreme Court’s recent decision in Village of WI I owbrook v.
A ech, 120 S. C. 1073 (2000). In WIIowbrook, the Suprene Court
reviewed what the Seventh G rcuit characterized as a “vindictive
action equal protection case.” See Oech v. Village of
WI | owbrook, 160 F.3d 386, 388 (7th Cir. 1998). This strain of
equal protection analysis, the Seventh Crcuit reasoned, applies
to situations where an individual, who is not a nenber of a
vul nerable mnority and therefore not a nenber of a “class” per
se, can prove that “action taken by the state . . . was a
spiteful effort to ‘get him for reasons wholly unrelated to any
legitimate state objective.” See id. at 387.

In affirmng the Seventh Crcuit’s decision in WII owbr ook,
the Supreme Court stated that it had “recogni zed successful equal
protection clains brought by a ‘class of one,’ where the
plaintiff alleges that she has been intentionally treated
differently fromothers simlarly situated and that there is no
rational basis for the difference in treatnent.” Village of
WIlowbrook v. A ech, 120 S. . 1073, 1074 (2000). Zavatsky’'s
conpl ai nt, however, appears inconsistent with her opposition
brief and the “class of one” situation presented in WII owbrook
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The Equal Protection O ause of the Fourteenth Anendnent
commands that “all persons simlarly situated . . . be treated

alike.” Cty of deburne v. Oeburne Living CGr., 473 U S. 432,

439 (1985). \Were governnental action does not burden “a
fundanental right or involve a suspect or quasi-suspect
classification such as race, sex, alienage, or national origin
[it] is “presuned to be valid and wll be sustained if the
classification . . . is rationally related to a legitimte state

interest.”" Mers v. County of Orange, 157 F.3d 66, 74 (2d Cr.

1998) (quoting Cty of deburne v. deburne Living CGr., 473 U S

432, 440 (1985)). Honpsexuals are not a suspect class, and,
accordingly, they are entitled only to rational basis scrutiny.

See Roner v. Evans, 517 U.S. 620, 632 (1996); Equality Found. of

G eater CGncinnati, Inc. v. Gty of Cncinnati, 128 F.3d 289,

292-93 n. 4 (6th Gr. 1997) (collecting cases hol ding that
honosexual s are entitled only to rational basis scrutiny); David

v. Local 801, Danbury Fire Fighters Assoc., 899 F. Supp. 78, 80

(D. Conn. 1995) (“As a class, honpbsexuals are only entitled to
rational basis review. . .”). Viewed through this |evel of
scrutiny, governnental classification is perm ssible so |ong as

it is “rationally related to a legitimate state interest.” City

because her conplaint specifically alleges that the unequal
treatnent she received “would not have taken place had [she] been
a nmenber of a heterosexual couple.” Based on the allegations
contained in her conplaint, Zavatsky’'s equal protection violation
appears to arise out of the defendants’ classification of her
based on her nenbership to the honpbsexual cl ass.
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of deburne v. OQeburn Living CGr., Inc., 473 U. S. 432, 440

(1985). A law “born of aninosity toward a class of persons,”

however, lacks this rational relationship. Roner v. Evans, 517

U S. 620, 632 (1996).

Because the actions of the defendants in this case do not
burden a fundanental right nor involve the classification of a
suspect or quasi-suspect class, the court reviews the
governnmental action under a rational basis standard. The
intersection of the rational relationship standard and the
12(b) (6) standard presents a difficult situation for review ng

courts. See, e.q., Woblewski v. Cty of Washburn, 965 F.2d 452,

459 (7th Gr. 1992); Brown v. Zavaras, 63 F.3d 967, 971 (10th

Cr. 1995). The reason for this is that “the rational basis
standard requires the government to win if any set of facts
reasonably may be conceived to justify its classification,
[while] the Rule 12(b)(6) standard requires the plaintiff to
prevail if relief could be granted under any set of facts that

coul d be proved consistent with the allegations.” Woblewski V.

Cty of Washburn, 965 F.2d 452, 459 (7th Gr. 1992). 1In order to

reconcil e both standards, a court nust take as true all of the
conplaint’s allegations, including all reasonable inferences that
follow, and apply those “resulting facts in |ight of the
deferential rational basis standard.” 1d. at 460. To survive a

12(b)(6) notion in such a case, “a plaintiff nust allege facts
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sufficient to overconme the presunption of rationality that
applies to governnent classifications.” 1d. A conplaint’s
conclusory assertion that a policy is “wthout rational basis” is
insufficient to overcone this presunption where the justification
for the policy is “readily apparent.” |d.

Whet her the resulting facts here are sufficient to overcone
the presunption of rationality is a close question. The
conplaint, as outlined above, alleges that “the conduct of the
defendants . . . would not have taken place had [Zavat sky] been a
menber of a heterosexual couple.” By itself, this allegation may
not be enough to carry Zavatsky’s burden even at this early

stage. See Woblewski v. Gty of Washburn, 965 F.2d 452, 460

(7th Gr. 1992). Zavatsky, however, adds that the acts of the
defendants were also “in violation of the departnent’s own
rules.” The inference to be drawn here is that the departnent’s
rules generally grant partners of parents whose children are in
DCF custody the privileges that Zavatsky alleges were denied her.
If this is the case (and the court nust presume that it is for
the purposes of this notion) Zavatsky has stated an equal
protection violation because there would appear to be no “readily
apparent” justification for the defendants’ deviation fromthe

agency’s internal policy. See Woblewski v. Gty of Washburn,

965 F.2d 452, 460 (7th Cr. 1992). Wthout any rational basis

for the defendants’ classification, the court

18



cannot, at this stage, conclude that Zavatsky' s conplaint fails
to allege a violation of a constitutional right.

B. Was the Constitutional R ght Cearly Established?

The defendants’ defense of qualified imunity requires that
the court’s analysis with regard to Zavatsky' s equal protection
action not end here. The court nust now address whet her her
constitutional right not to be deprived equal protection of the
| aws was clearly established at the tine of the alleged
violation. Even where a plaintiff has alleged the deprivation of
a constitutional right, the defendant may still succeed in
establishing a qualified imunity defense if “(a) [his] action
did not violate clearly established law, or (b) it was
obj ectively reasonable for [him to believe that his action did

not violate such law.” WIKkinson v. Russell, 182 F.3d 89, 103

(2d Cir. 1999).

For the purposes of qualified immunity analysis “clearly
established” nmeans that “[t]he contours of the right nust be
sufficiently clear that a reasonable official would understand

that what he is doing violates that right.” Anderson v.

Creighton, 483 U. S. 635, 640 (1987). The action of an official
is not afforded the protection of qualified immunity, however,
sinply because no court has held the exact action in question to
be unlawful. See id. | nst ead, the unl awful ness of the act nust

be apparent “in light of preexisting law.” See id. |In order to
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ascertain whether the lawin this case was clearly established,
the court nust first determne the “level of generality at which

the relevant legal rule is to be established.” WIson v. Layne,

526 U.S. 603, 614 (1999). Here, the appropriate inquiry is
whet her, in 1997, it was apparent that prohibiting an individual
fromparticipating in the treatnent of her partner’s child in DCF
custody, based on that individual’s sexual orientation, when
agency policy allowed for such participation, was unlawful.

It is well-settled that a governnental classification that
is not rationally related to a legitimate state interest is

unconstitutional. See, e.q., Ceburne v. deburne Living Cr.

Inc., 473 U. S. 432, 446 (1985) (“The State may not rely on a
classification whose relationship to an asserted goal is so
attenuated as to render the distinction arbitrary or
irrational.”). Since the Suprene Court’s decision in Roner v.
Evans, 517 U. S. 634 (1996), decided one year before the alleged
vi ol ati ons of Zavatsky’'s constitutional rights, it has been
equally well-established that this rule applies to

classifications based on sexual orientation. See Roner v. FEvans,

517 U. S. 620, 632 (1996) (state action “inexplicable by anything
but aninus toward the class it affects[] |acks a rational
relationship to legitimate state interests.”). Because the
defendants here classified Zavat sky when, allegedly, their own

departnental rules did not, and because there appears to have
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been no rational basis for their classification, the court
concludes that the defendants are not entitled to qualified
immunity. Accordingly, the defendants’ notion to dism ss the
count of Zavatsky’ s conplaint alleging deprivation of equal
protection of the laws in violation of the Fourteenth Amendnent
i s DENI ED
1. DI SM SSAL AS TO DEFENDANTS MADI GAN AND Bl SCH

The defendants next argue that the court should dismss
Zavat sky’ s causes of action as to Madigan and Bi sch because
“there are no allegations [of] wongdoing against [them.” The
def endants point out to the court that Mdigan and Bi sch “are not
even nentioned in the conplaint except in the caption.” Zavatsky
does not respond to this argunent.

In the Second Circuit, “personal involvenent of the
defendants in alleged constitutional deprivations is a
prerequisite to an award of damages under [ Section 1983].”

Mffitt v. Town of Brookfield, 950 F.2d 880, 886 (2d Gr. 1991).

A plaintiff “nust allege a tangi bl e connection between the acts

of the defendant and the injuries suffered.” Bass v. Jackson,

790 F.2d 260, 263 (2d Cir. 1986). A plaintiff may denonstrate
personal involvenent within the nmeaning of Section 1983 in the
foll ow ng ways:
The defendant nay have directly participated in the
infraction. A supervisory official, after |earning of

the violation through a report or appeal, may have
failed to renmedy the w ong. A supervisory official
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may be |iable because he or she created a policy or
cust om under whi ch unconstitutional practices occurred,
or allowed such a policy or customto continue.

Lastly, a supervisory official may be personally liable
if he or she was grossly negligent in managi ng
subor di nat es who caused the unl awful condition or

event .

Mffitt v. Town of Brookfield, 950 F.2d 880, 886 (2d Gr. 1991).

“I[Where the conplaint nanes a defendant in the caption but
contains no allegations indicating exactly how t he defendant
violated the law or injured the plaintiff, a notion to dismss
the conplaint in regard to that defendant should be granted.”

Dove v. Fordham Univ., 56 F. Supp. 2d 330, 335 (S.D. N Y. 1999)

(quoting Morabito v. Blum 528 F. Supp. 252, 262 (S.D.N.Y.

1981)).

Here, the conplaint fails to allege any specific facts
suggesting the personal involvenent of Madigan or Bisch in the
constitutional violations allegedly perpetrated agai nst Zavat sky.
| n paragraphs el even through twenty-five, where the conpl ai nt
describes specific acts that allegedly infringed on Zavatsky’s
constitutional rights, it refers individually to each defendant.
I n none of those paragraphs, however, does the conplaint nention
Madi gan or Bisch. |In fact, the only portion of the conplaint
that identifies Madigan or Bisch by nane is the caption.

Wi | e Zavat sky has not responded to the defendants’ argunent
on this point, the court recognizes that reference to

“defendants” in the plural could be construed as incorporating
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all of the individual defendants named in the caption.® Even
when the conpl aint uses the plural formof this term however, it
does so only in the prelimnary paragraphs when setting up facts,
whi ch, by thenselves do not allege any constitutional harm or
deprivation. For instance, paragraph nine of the conpl aint
states that the “Departnent of Children and Fam lies had

est abl i shed, and had docunented in its files . . . the existence
of a famly unit anong [ Zavatsky, her partner, and Terrel].

These facts were known to all of the defendants.” See Conpl. 99

(enphasi s added). Mere know edge of these facts, however, does
not anount to a constitutional violation. Had the conplaint

al | eged that Madi gan and Bi sch knew of the all eged
unconstitutional practices and failed to renedy them it arguably
woul d have stated a cause of action agai nst them under Section

1983. See Moffitt v. Town of Brookfield, 950 F.2d 880, 886 (2d

Cr. 1991). Such facts, however, are not present. Because the
conpl aint only nanmes Madi gan and Bisch in the caption, and
contains “no allegations indicating exactly how [they] violated

the law or injured [ Zavatsky],” see Dove v. Fordham Univ., 56 F

Supp. 2d 330, 335 (S.D.N. Y. 1999), the notion to dismss the

conplaint as to Madigan and Bi sch i s GRANTED

® The court notes that the conplaint did not indicate that

all the naned defendants would be collectively referred to as
“def endant s” t hroughout the pleading.
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[11. STATE CONSTI TUTI ONAL VI OLATI ONS

The defendants next argue that Zavatsky “has no cogni zabl e
clainms under the state constitution.” Sonmewhat confusingly, they
contend that a plaintiff cannot bring a Section 1983 acti on based
on a violation of his or her state constitutional rights. This
may be a true statenent of |aw provided that the acts which
violate a plaintiff’s state constitutional rights do not also
violate her clearly established federal rights. The court,
however, reads the conplaint as setting forth supplenental state
| aw causes of action for alleged violations of Zavatsky's rights
under the Connecticut Constitution. See Conpl. { 2
(“Jurisdiction . . . is invoked under Section[] 1367(a) of Title
28[.]7); see also 28 U.S.C. 1367(a) (“[T]he district courts shal
have supplenental jurisdiction over all other clains that are so
related to clainms in the action within such original jurisdiction

."). To the extent that Zavatsky has brought a Section

1983 cause of action based on an alleged violation of her state
constitutional rights (although the court does not believe she
has done so), the defendants’ notion to dismss is GRANTED. See

Sykes v. Janes, 13 F.3d 515, 519 (2d G r. 1993) (noting that a

cl ai munder Section 1983 nust be based on an alleged violation of
federal constitutional or statutory rights). To the extent that

t he defendants seek to dism ss the conplaint’s supplenental state
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| aw cl ai s grounded in alleged violations Zavatsky’s rights under
t he Connecticut Constitution, the notion is DEN ED.
CONCLUSI ON
Based on the foregoing reasons, the defendants’ notion to
di sm ss (docunent no. 14) is GRANTED in part and DENIED in part.
It is so ordered this day of February, 2001 at Hartford,

Connecti cut.

Al fred V. Covello
Chief United States District Judge
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